TRIAL LAWYERS FOR PUBLIC JUSTICE, P.C.

%

Via Email (forren.john@epa.gov)

January 21, 2004

Mr. John Forren

U.S. Environmental Protection Agency
Region [II BEA30)

1650 Arch Street

Philadelphia, PA 19103

Supplemental Comments on Draft Programmatic Environmenta) Impact
Statement (DEIS) on Mountaintop Removal Mining/Valley Fill Activities
in Appalachia, announced at 68 Fed. Reg. 32487 (May 30, 2003).

Re:

Dear Mr. Forren:

The West Virginia Highlands Conservancy and the Ohio Valley Environmental
Coalition submit the following supplemental comments on the Draft Environmental
Impact Statement (IDEIS) for mountaintop removal mining and valley fills in Appalachia.
These comments supplemernt prior comments submitted on January 5, 2004.

We demonstrated in our initial comments that mountaintop removal mining and
valley fills (MTM/VF) are associated with violations of the stream water quality criteria
for total selenium in West Virginia. We criticized the DEIS for falsely claiming that “the
EIS studies did not conclude that impacts documented below MTM/VF operations cause
or coniribute to significant degradation of waters of the U.S.” DEIS, p. IL.D-9. We also
criticized the DEIS for failing to propose any remedies for those selenium violations.

A new study released by the U.S. Fish and Wildlife Service (FWS) confirms the
seriousness of the selenium problem. During the spring and summer of 2003, FWS
conducted a survey of selenium in fish, water, and sediments in streams in southern West
Virginia, In a January 16, 2004 letter to the West Virginia Department of Environmental
Protection (attached), the Supervisor of FWS’ Pennsylvania Field Office, David
Densmore, concludes that:

+  Seclenium was present in all fish samples.

. Selenium concentrations in fish in three watersheds exceeded the toxic effect
threshold level for whole fish.

. Selenium is bioavailable in West Virginia streams, and violations of the EPA
selenium water quality criterion may result in selenium concentrations in fish that
could adversely affect fish reproduction.
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. In some cases, fish tissue concentrations were near levels believed to pose a risk to fish-
eating birds.

In light of this study, the DEIS has no scientific basis for claiming that MTM/VF
operations do not cause or contribute to significant degradation of waters of the U.S. The FWS
study demonstrates that significant degradation is already occurting. EPA’s 404(b)(1) Guidelines
prohibit activities that cause significant degradation of aquatic ecosystems. 40 C.F.R. §
230.10(c). Therefore, the DEIS must address this issue and propose remedies to eliminate all
existing and potential stream degradation due to selenium contamination from MTM/VF

activities.

Sincerely,

ames M. Hecker

Counsel for the West Virginia Highlands
Conservancy and the Ohio Valley
Environmental Coalition
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United States Department of the Interior

... FISH,AND WILDUFE SERVICE

Pennsylvania Field Office
Suite 322
115 Sputh Allen Street
State College, Pennsylvania 16801

Tanuary 16, 2004
Allyn Turner .
Director, Divisiots of Water and Waste Managemment'” 77
West Virginia Department of Environmentel Protection -
414 Summers Street _

Charleston, WV 25301

Dear Ms. Turner:

During the spring and summer of 2003, wie conducted a survey of selenium in fish, water, and
ccdiments i various waterbodies in southern West Virginia. Because U.S. Environmental
Protection Agency studies for the draft Bnviconinental bmpact Statement on Mountaintop
Mining/Valley Fills found high selenium concentyations in waters downstream of vailey fills,

and, selenium is highly bioaccurmilative and toxic to fish and wildlife, we were interested in
> ... dstermining Whether the waterborne selenium downsweam of valley fills is acenmulating i fish
b v o tissues to ecolo gically relevant levels. In addition, because mereury is associated with coal and
U 0 sleo bicaccurmlates, we initially inchaded merenry in ous chernical analysis. -

" We conducted our sampling May 28-30, and Aupgust 19-21, 2003. Most of the streanss

sampled were previousty sampled for gelenium in water by BPA.or WVDEP. Asa cost-gaving - L

measure, we did not collect water samples in those locations; however, we did collect a sedument
sample at each location. When sampling stream fish; we targeted primarily creck chubs and
blacknose dace, These specics are efficient hicaccurmilators of selenivm (bicacourmuiation
factors of 4,545 and 4,590, respectively; Mason et af. 2060), and would be expected 1o serve as 2
food source for birds such as the beited kingfisher and great blue heron. Selenizm i fish
consurned by these birds could be transferred to offspring in bird eges, resnltng in embryo
morsality or deformity (Lemly 2002).

We also sampled East Lynn and Beech Fork Lakes in Wayne County, and one stream in each of
their watersheds (Trough Fork and Miller's Fork, respectively). The Bast Lynn watershed is
heavily mined, while the Beech Fork watershed is rélatively undistrbed by mining. For the
lakes, we targeted biuegill, lawgemouth bass, gizzard shad, and white crappie. Sarples included
whote fish, fillet (left side, skin on, scaled), and eggs. .

' Table'1 provides resuits for streams iu the Little Coal/Coal Rivcr., Big Coal River, and Mud |
River watersheds, and one sedimentation pond downsream of a valiey fifl at the head of Trace
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Branch. Table 2 provides results for Hast Lynm and Beech Fotk Lakes, and Trough and Miller’s ’
Forks.

Mercury analysis was conducted only on samples collected in May, Mercury was found in only
sne stream fish sample (creek chubs from Stanley Fork), but way presant in tany of the ake fish
sermples. Merenry was not found in aoy of qur sediruent samples, or in apy of fourwater
samples. Because of the low incidence of detections in the sweam samples, we did not subott

the August stream samples for mercury analysis. o

h—— = P e e g 1

Selenium was present in all fish saxuples. Asa guideline for evaluating the ecological ,
. sipmificance of the selenium concentrations, we wsed Lemly (2002). Based on a synthesis and .
.. . interpretation of scientific litevature, Lemly has established “toxic effect {hresholds for selenum
.. in aquatic gcosysterns,” which he describes as “levels at which taxic effects begin to occur m
" enitive species of fish and aquatic birds. ‘They are ot levels that signify the point at which all. -
e vieq die from seleninm poisoning” (p- 31). Lemly's values and assaciated biological effects - o
. in fish are 8 ppm (dw) for fillets (reproductive failure); 10 ppm for eges (reproductive fatare)y L
-and 4 ppm for whole fish (martality of juveniles and reproductive failure). For reproductive 0 S
faflure in birds, Lcnﬂycitm?ppmmfoodchainorgazﬁm o , :

Creek chubs and blacknose dace collected from Trace Branch, Sugartree Brench, and Stanley
Fork (where BPA or WVDEP had previously identified gelenium water concentranops above the
BPA chronic water quality criterion of 5 pug/) conrained sclenium at concentrations above
Lemiy's 4 ppm toxic effect threshold level for whole fish. Our water sampie from a valley fill
sedimentation pond at the head of Trace Branch hollow contained 6.44 pg/l selenivrn, and

w bluepill captured in the pond contained 6.89 ppm selenium. Seleriium levels i fish samples

from the Trace Branch pond and Sugartree Branch were just below the 7 ppm threshold valae for
reproductive fathire in birds. = -

et P

Figh from several streams where other agencies had documented streams sclenfum concentrations
.. greater than the BPA criterion did not exceed the Lemly threshold valugs, Among many possible -
i ... explanstions for this is evidence that other water quality parameters, cspecially sulfates, can
RECREE. interfare with seleniunt uptake (Great Lakes Environmental Center 2002). In studies related 1o
L .. the BIS for mountaintop mining, EPA identified high sulfate concentrations at many sampling
. locations, ' .

No fish or fish eggs collected from Beech Fork Lake or East Lynn Lake contained seleplumat | -
concentrations abave Lemly’s thresholds. However, tissue selenfum concentrations Were .
gencrally higher in the Bast Lynm saroples, and long-term monitoring of this situation is

advisable. Selepium concentrations in croek chub samyples from bath Trough York and Milier’s
Fork were low relative to other streanss in OWr SUrvey. '

O_ur results show that selenium present in surface watérs in southern West Virginia is
bioavailable, and that violations of the EPA selepiurm water auality criterion may result in

TNote that Lemly's fllet values are for sirinlegs fillets, and otr samples were skin-on,
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" selenivwn concentrations in fish that conld adversely affact fish reproduction. Insome cases, fish © ., . .

-~ tissue concentrations were near levels believed to pose 2 risk to fish-eating birds. It is Heely that - -~ -7
bexnthic invertebrates in some of these streams would be gimilarly contaminsted, thereby posing & '
risk 10 birds that depend upon aquatic nsects as a food supply fe.g., Louisiana watertiwosh).
Accordingly, we believe that the patential for release of selenium during and after sining shonld
be assessed to ensure that fiture permits are not issued where there is a likelihood that selepinm
water quality standards will be violated. We are aware that the West Virginia Geological Survey
has analyzed the selenium content of coal in various locations (www.wvgs.wwmetedw
wwwidatastat/te/Maps/Sernapmax.gif). If those results can be correlated to the selenium water
and fish data, it may be possible to develop coal and/or overburden analysis requirements for
permit applicants that would characterize the degree of seleninm risk associated with a given

application.

If you have any questions regarding thig infarmation, please contact Cindy Tibbott of my staff at
 814-234-4090, ext. 226. _

Sincetely,
s A
| Diavid Densmore '
Supervisor

i .y

R S
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